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~the statutes-is renumbered 54.01-(20).and-amended-te read:-
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or hental illness” means a mental ﬂlneés which is severe in degree and persis-
tent in durz;tion, which> causes a substantially diminished leve%i% of functioning in the primary aspects
of daily living and an inability to cope with the ordinary dema E(is of life, which may lead to an inabil-
ity to maintain stable adjustment and independent functioning without long—term treatment and sup-
port and which may be of lifelong duration. “%@féfnental illness” includes schizophrenia as well

as a wide spectrum of psychotic and other severely disabling psychiatric diagnostic categories, but

does not include iéfirmitics 6 “gﬁ%% or a primary diagnosis of mental retardation or of alcohol or

-
- e

drug dependence. —

History: 1975 . 430 ss. 11, 81; 1977 ¢. 26; 1977 ¢. 203 5. 106; 1977 ¢. 428; 1981 ¢. 79 5. 17; 1983 a. 189 5. 329 (19);

1983 a. 441; 1985 a. 29 5. 3202 (23); 1985 a. 265, 307; 1993 a. 445; 1995 a. 27, 1997 a. 47; 1999 a. 9.
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~ ‘Appendix: Alternative Language

#

/
A

Subchapter 1: Def'mitiéii’“m

. “Evaluative capacity” means the ablhty of an individual to" effectlvely receive and evaluate
information or make or communicate deeislons with respect to exercise of a right or decision-

making power.
“Guardian of the person” means a guardian appmfnted to exercise one or more of the powers

- listed in'sec. ___. PN
) “Guardian of the estate” means a guardianfafppointed tt)aexercise one or more of the powers listed
.
insec. ___. AN

.
“Individual found incompetent” me/ans an individual for whcrm a guardian has been appointed
by a court based on a finding that the individual is incompetent u@er sec.
“Least restrictive” means placi g the least possible restriction on pérsonal hbexty and exercise of
constitutional rights and prgnotmg the greatest posmble integration of> ‘the individual into his or
her community conmstepf with meeting the person’s essential reqmrements for health, safety,
habilitation, treatmen}xand recovery and protecting the person from abuse, e)Qplmtatmn and
neglect. yd ‘ AN

7 %
f” e

of

Subcha terf < Appointment of Guardian

Note his w:ll replace the LRB draft sec.54.10 — Appointment of guardian; determmatzbn of
incompetence — whzch was our draft, g[apgj,al ’s Section 1, — e

%,
,
5

N

, ian of th yson or a guardlaﬁ%ﬁhe estate for a proposed
. ward if the court determines/the {Je?ms a minor
(%) (a) '@}wgcourt may appoint a guardxan of the person or a guardlan of the estate, or both
for an individual based on a finding that the individual is incompetent only if the court

ﬂ/g finds by clear and convincing ev;din;e that all ofil}zfgllowmg are tgu)eg:{?;tw\}
(%) 1. The individual 1sj§t/ least 17 and'tlitee-quarters years of-age”. S

24. For purposes of appomtme f a guardian of the rson, because of an
' 1mpa1rment,th"e in is unable@ effecnvel)ﬁe\éelve and evaluate

individual is unable to meet the essenual requu*ements ﬁg{ his Aher phy51cal

uwm;" E

% For purposes of appo/htment of a guarchan of t ﬁg because of an
1mpa1rment the md:mdual is unable % effectlvelxgrecelve and evaluate

w

her property or ﬁnanma] affairs, to the extent that %@mﬂaf
, //""‘”““‘% jw;“\(%%%/% has prperty flat will be dlsSIpated in whole orin

¢, €¢)) is unable to prevent financial exploxtatlon

;% The individual’s need for ass1stance in decision-making or communication ¢anngt -
“be met effectively and less restrictively through appropriate and reasonably available A\
training, education, support services, health care, assistive dev1cesf’i§ other means that the
individual will accept. /




(b) Unless the proposed ward is unable to communicate decisions effecnvely in any
way, the deterxmnatlonfmay not be based on mere old age, eccentnmty, poor.

judgment, or physical disability. /”‘":«ag s sjw 3 (D }fﬂ;“;’%ﬁ

e wwWNMMM

g

(c) In appointing a guardian ynder this subsectron declanﬁg incompetence to
exercise a right under M or detemumng what poﬁers 1t is appropriate for th
guardian to exercise under 5€C: 2o :
1.

= e iof i t4444 and any addrtro
7 0TW psyc ological valuatlon ordered by the court uriderssub:
W»f"”;m__&% ___party and received by the court. 4 ) \>fm%
3. Whether other reliable resources are available to provrde for the 1nd1v1dual’ = 51,30
personal needs or property management, and whether appointment of a. N

guard1an is the least restrictive means to provide for the individual’s need for

PEE—— _‘%

" needs or property management
5. The nature and extent of the pets
and financial affairs. ‘
6. Whether the peﬁs%fltuatlon places him or her at risk of abuse, exploitation,
neglect, or violation of rights.
7. Whether the individual can adequately understand and appreciate the nature
and consequences of his or her impairment
8. The individual’s management of the activities of daily living< >
9. The individual’s understanding and appreciation of the nature and
consequences of any inability he or she may have with regard to personal
needs or property management (OK/< OR SAME AS #4/aboyé?) (>
10. The extent of the demands placed on the individual by his or her personal
needs and by the nature and extent of his or her property and financial- affairs.
11. Any physical illness of the individual and the prognosis-ef the individual.
- 12. Any mental disability, alcoholism, or Wweeﬁldependence of the 1nd1v1dual
and the prognosis of the mental disability, alcoholi (T
dependence. A
13. Any medication with which the indivi al is bemg treated and the o
medication’s effect on the md1v1dua; s behavior, cognltlorrféfﬁd Judgment
14. Whether the effect on the persofi’s évaluative capacity is hkely to be
temporary or long-term, and whether the effect may be ameliorated by
appropriate treatment and @ o Mw?:??w%\ o
15. Other relevant evidence. (s.54.a5 e} ) Ss. s % ‘
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(d) Before appointing a guardigmm/de/r thi section, declaring incompetence to
exercise a right under sﬁw f or determining what powers it is appropriate for the
guardian to exercise under 8C;,....., the court shall determine if additional medical,
psychological, social, vocational/o oreducatronal evaluation is necessary for the court to
make an informed decision respe 1ng§competency to exercise legal rights and may obtain

————
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e assistance in the manner provided in s. 55. 06(8) whether or not protecnve placement is
made. i V :

(e)In appomtmg a guardian under this subsecnon, the %Quﬂﬁall authorxze the guardian
to exercise only those powers,epumerated i 7, that are necessary to provide for

the individual’s personal needs and property managemen& in 3 manner that is appropriate
P to the individual and that consntutes the least restrictive f:)rm of mterventrqn -
\M:% ﬂ s ot \ G .
3) Ifg‘both a guardlan of the person and a guardian of the estate are-dppointed -

A individual, the court may appoint separate persons to be guardian of the person and of the 3

Y/ estate, or may appoint one person ot/persons to act as both.

Fomae

e

Subchapter 3, Section 4—Powers of the Guardla of the Person - /
NOTE Most of this would replace the LRB draft at sec. 54. 25,42}

;2
f : R—

e

- (D Presumpnon in favor of llmlted guardlanshl 8 guardlan of the person may ¢ exercise

only those rights and powers that the guardi iant is specifically authorized to exercise by the
rd %Any right or power that the guardian is not authorized to exercise by the

° court order is retamed by the individual; unless the individual has been: decIared

incompetent to exercise the rlght under sub. (3) or the power has been transferred to the

guardran under (4) '

retains the power to exerc/;x l of the followmg nghts, wrthout pnnsent of the guardian:
(a) To have access to and: d-communicate privately with the cour\tés and government
itativ mcludrngbut net hrmted to the nghmo hav xgnput 1nto plans for

; ‘pree‘edfingsl - N
)ther Rights — To have access to cemmurﬁcate prrvately with and retain legal
counsel, with fees paid by the ward’s est’ate subject to court approval,

/’(c) Private Communications — To have access to and communicate pnvateiy with
/ representatives of the protection and advocacy agency under sec. 51.62 and the

y * board on aging and long term care. \
//j (d) Other Rights - Any other nghts specifically reserved to the individual by s’gatute
, or the constitutions of the s;ate or the United States, including but not hmrted to

the rights: /

» 1. To protest a remdennal placement made under s. 55.05(5), and to be \
discharged from a residential placement unless the individual is
protecuvely placed under s. 55.06, or the elements of s. 55.06(11) are
present.

2. To petmon for court review of guardianship, proteetrve service,
prdtecnve placement and commitment orders. ‘
3. To give or withhold a consent reserved to the 1nd1v1dual under ch. 51.
4/ To free speech freedom of association and free exercise' of religious
y expression. \
(e) Rrght to testify
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g t;@t/@ #.-88009-€1) of th’é/ws&atutesfﬁé renumbered 54.15 (2) (b) and amended to read:

"

M (b) NOMINAFIONBY MINOR: A minor over 14 years may in writing in circuit court nomi-

nate his or her own guardian, but if the minor is in the armed service, is M@u{} state, or if other

good reason exists, the court may dispense with ther : ht of nomination. /

Hlstq;y*’ T%MI i. By Stats‘ 1971 88@. “@73@.284
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Seetion #, 880,09 (3) of the Statutes i te

numbered 545 (2) (c) and amended to réa

B

Y

547152 (c) BERECTIOENOMINATIONBY.MINOR. If neither paren

t}élis suitable and willing{ the court )
may appoint the nominee of a minor.
History: 1971 c. 41 s. 8; Stats. 1971 s. 880.09; 1973 ¢. 284; 1975 ¢. 393; 1977 c. 449; 1993 a. 486.
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-880.33-(5m) of the'statute} is amended to-read: @

an NUMBE®R OF WARDS OF (Lusl iR

iNoV ept- A ’ ,

%@ténore than L(.)_su@h ar s unrela teaw f"’“t e
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History: 1973 ¢. 284; 1975 ¢. 393, 421 1W1977C 203 5. 106; 1977 ¢. 299, 318, 394 418 447: 1979

c. 110, 356; 1981 c. 379; 1987 a. 366; Sup. Ct. Order, 151 Wis. 2d xxii, xxxiv; 1989 a. 200; Sup. Ct. Orde% 153 Wis
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assistance in the manner proviw s. 55.06(8) whether Vgpfiﬁét protective placement is

made. e

%(%‘“% P /ﬁ,e%
(e) In appointing a guardian under this subsec%n% the court shall authorize the guardian
to exercise only those powers, enumerategkif n sec. that are necessary to provide for

the individual’s personal needs and p;eperty managemenun a manner that is appropriate
to the individual and that consutgteﬁ the least restrictive form-of mterventlon

estate, or may /B‘mt one person or persons to act as both.

o i

Subchapter 3 %gSéctlon 4—Powers of the Guardian of ,the Person — : e ‘
NOTE: N.Masf@fméé&{muld replace the LRB. draﬂatsef 54.2502. - - T

incompetent to exercise tgggghmg{lder fﬁﬁa or thwwer has been transferred to the
guardian under @/ f’“ﬁ@ﬁ =) , . C e’\ )
%,5/4\(%) gmlghts retained by a onsfotnd incompetent., An “individual for
~%

¢ retams the power to exercise all of the following rights, without consent of the guardlan SR

— |, € To have access to and communlcatggnvately with the court¢and government.( ( Ry J

g ; representatives, including but-notlim he right to have input into plans for — "
support services, the right to initiate grievances, mcludlng’b%ﬁaﬂ;tmﬁeét}é State” )
and federal law regarding resident or patient nghts,ﬁénnms

court proceedmgs ~En : :
)L Rights»» To have access to, communicate privately w1th~and retam legal M
counsel thh fees pa;ld by the ward’s estate, subject to court approval.

2, &) Priva ations = To have access to and communicate privately with
representatlves of the protection and advocacy agency under(ec) 51 62 and he S.
/ -~board on aging and longfterm care. e T
7,

Other’ Ainy other Tights spe01ﬁcally reserved to the individual by statute
or the constitutions of the state or the United States 1ncludmg but not-limited -t
the rightsy 4o jree g ca ) Prtdenn o

A% To profest a re51dent1al placement made under s. 55 05(5) and to be
discharged from a residential placement unless the 1nf‘ vidual is
protectively placed under s. 55. O%y or the elements of s. 55. 06(1 1) are
present. MM ’

;% To petition for court reva cf‘“gﬁ“a:rthanshlp, protective service,
protectlve placement anid commitment orders.

>3 _To glve or }y}ghhold a consent reserved to the 1nd1v1dual under ch 51.




f&%@mf (d), a guardlan does-not-havethe
consént(on behalf of the m&lvf’\‘”’iﬂ Cen -

2 3 If the court finds with respect to a right listed under su
‘the person j\ls competent to exercise the right under some but not all

circumstances, the court may order that the peaas@m retai

declare that an 1nd1v1dual is not competent to exercise the nght to vote if it finds
by clear and convincing evidence that the individual is incapable of understanding
the objective of the electlve process. If the petition for a declaratlon of

to mamage
jill.
o Serveé on a jury, ( SR
competentto/apply for énezor e
i i, fﬁfmds taﬁ/& W

incapable of understandmg the nature and risks of the hcense@ﬁ@@ywlty, to
™, the extent that engaging in the activity would pose a substantial risk of -
Y oD j physxcal harm to the individual or others. A failure to find that vperson is
4 /N,(j mcapable of applymg fora hce@ls not a finding that the:

T PRI i,

for the hcensgi under apphcable laws and mles

SOn mcapable o un

nature, risk and beneﬁts of stenhzatmn after the nature,
have been presented in a form that the person, 1s most like ly to understand.

< OrganDedations That-aiindividual-is-p mpetentstd consent to organ, :

M tissue or bone marrow donatxogg A /
éf}fé) QWEEXW exercise ce tal D/RWW gt Sy

; £a)! A court may authomze a guardlan of the person to exercise all or part of any of

ﬁsk and benefits

/

;? ‘the powers listed; thireug féﬁ%@ly if it finds, by clear and convincing
(e evidence, that the 1nd1v1dual lacks evalzéatlve capacxty to exercise the power. The




L

court shall authorize the guardian to exercise only those powers gat are necessary
to provide for the individual’s personal needs, safety and rights in a manner that is
appropriate to the individual and that constitutes the ieast restrictive form of
intervention. The court may limit the authority of the guardian with respect to any |
power to allow the individual to retain power to make decisions about which ke-op’
@qs ableWecewe and evaluate information and communicate / e
}5}5& ‘ decisions. 56 thae Loll osngd ant Powisie ‘fﬂiwﬁ ek “’M B &

- e /,,;’ - ’b‘;/ﬁh& M@&aaprowdeé elsew
uh L 1 et

s,

: ~ve mformed consent to

T
f 3 1’;;

;:‘;‘S\/ =
2 \(Unless it can be sho{;J that by clear and convincing

o

Wiale /If the research might help the ward,, |
% 4f. /f the research might not help the ward but might
help others, and %ﬁely\eino more than minimal

V peedix cad

il

-

s e
: s fmg’ i

/Im@ﬂ to authorize the ward’s part1c1panon in research | % N
% o ey g}&w P ]

e 7 that mlght not help the ward but might help others even if

7 AN the research involves greater than minimal risk of harm to

/the ward(ifthe guardian can establish by clear and

J/ / convincing evidence that§ \L N
"/ % the ward would have elected to participate in such ,/?

ey research and ° of thue M*‘*‘P‘*“% duchwy

Ve seomub\

@ LW 3'{

complies w1th e pnnmples of the statement on thee
use of human subjects for research adopted by the
American Association on Mental Deficiency, and
w1th the regulatlons for research mvolvmg human

(o

~ consent to expenmental treatment 1f the court finds thatg
@W the ward’s rnental or physmal status presents a life—f-tuis 0 00

s




. NJ% # the proposed experimental treatment may be a life saving
- remedy;
we' &  all other reasonable traditional alternatives have been
G exhausted;
ne” Ay two exarmmng physmlanSé A N
independent judgment, the proposed

] experimental treatment is in the ward’s best interests.
(= A %@we informed consent to social and supported living services. /
Y Give mformed consent to rel f medical, treatmenhand other
) hivid o s lle D

"%%and suppoﬂgmyﬁ&i\ B oA

@ %Make decisions regarding initiating a petmon for the termination
of marriage. /

- {?Any other power the court may specifically identify. )

. WM/ 5% e g-‘ifx LY /‘*&eg

@ In exercisi /po/wgg and duties delegated to the. guardmgguf er this &sﬁ@ the

JFUPUPR——

guardian Shall, consistent with meeti I§/essential requirements for
health and safety and protegtmg“fﬁe rom abuls , exploitation and neglect:
N ,ff% - Place-the Teast possible restriction on personal liberty and exercise /
@) 5?’3} ! —of constitution ﬁﬁhts and promote the greatest possible >
e integration-of the individual into his or her community.
&% Make. d’Tlgent efforts to identify and honor the person’s ~ TN
p;eﬁarenccs with respect to choice of place of living, personal \’
f”hberty and moblhty, choice of associates, communication with |
others, personal /privacy, and choices related to sexual expression g
and p roceatlod In makmg a demsmn to act contrary to the

Q

7

understandmg of the nature and consequences of the
decmon the level of risk involved, the value of the opportunity for
, the 1nd1v1§ual to develop decision-making skills, and the need of
T 0 O\ the individual for wider experience.
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